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Secretary Herter replied that we tod prepared a somber of papers covering 
varying alternative approaches to the Berlin problem but that we had taken no po- 
sitions. The British had submitted no papers at all. The Germans had atde 
their ova position clear. The Secretary understood that they did not want to go 
beyond the Western proposals of July 28, 1959 and that they thought the existing 
situation was the best which could be achieved. Be agreed that the Soviets 
should not be allowed to spilt the Western Powers. Ve had dealt with the 
problem at Geneva and could do so again. The alternatives which the United 
States had mentioned ware for discussion only* 

The Secretary said that we had studied the legal aspects df the Berlin 
situation rexy carefully and had found that the access rights df the Allied 
garrisons were clear but that the legal basis of civilian access was muddy 
because the 191*9 agreements (i.e., the New Tork Agreement of May U and the Paris 
Four-Power communique of June 20) had merely confirmed a situation which had not 
been clear before. Ve had always been concerned about this and feared that the 
Soviets might concentrate on the attrition of civilian communications rather than 
Allied access. 

Foreign Minister von Brentaao co n c urr ed that the situation would be dangerous 
If the Soviets should accept Allied rights of access but contest the right of ci- 
vilian traffic. Be agreed that the 192*9 agreements ware not entirely clear but 
added that the Paris connnmpue called for the improvement of civilian access and 
that this provision had never been implemented. The Soviets might now say that 
they want some sort of treaty settlement of the civilian access question. There 
Is no telling where negotiations on this subject would end. In any case, an 
attempt would be made to intrude the "GDfi" into the negotiations, and an agreement 
to which the GDR was a party would involve the de facto recognition of the GOZU 
While there is a legal distinction between de facto and de Jure recognition, there 
Is small difference from a political point of view and even de facto recognition 
would bring a severe psychological reaction In Germany. 

The Foreign Minister considered that it would be a fala* starting point for 
discussions if the Western Powers allowed German civilian access rights to be put 
in question. These rights were confined by pre-1949 precedents. The Western 
Powers can only start by taking the position that the 191*9 agreements confirmed 
Qexman access rights. They can negotiate about the enforcement or implemen- 
tation of these rights, but there is no basis for negotiation about the rights 
themselves. 

Secretary Herter agreed it would be wrong to create any doubts about the 
situation. The matter had never come up directly at Geneva. There the 
Western Powers had spoken of access rights in general, without distinguishing 
Allied from civilian. However, he felt the question should be explored to de- 
termine what rights would exist vis-a-vis Pankow after the conclusion of a 
separate peace treaty between the Soviet Union and the GXIB. 

Foreign Minister von Brentano admitted that such a treaty would complicate 
the situation despite the fact that the treaty, which the Soviets would in effect 
be concluding with themselves, could not affect any existing rights. However, 
the moment one acknowledges any doubt about civilian access, the negotiating 
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partner becomes the GDR rather than the Soviet Union. The purpose of the peace 
treaty would be to sake the OCR a negotiating partner with the Western Powers. 
The Soviets night agree that allied rights do not depend on Pankow, but maintain 
that this is true only of Allied rights. Ve nust consider whether we are ready 
to discuss the question on this basis. Before making their July 28, ZSS9 pro* 
posal to the Soviets, the Western Powers all agreed that the primal (orlglnaere) 
rights of the Allies could not be affected by an interim Berlin a gr ee ment * They 
agreed that no distinction should be made between Allied and civilian access 
rights. They also agreed that Allied rights would be reserved and remain valid 
after the expiration of an interim agreement. 

The Foreign Minister then recapitulated his remarks (for the information of 
Chancellor Adenauer, who joined the meeting at this point) as follows* Allied 
primal rights should not be allowed to come into question] otherwise the Western 
Powers must deal with the GDR. It was agreed at Geneva that the legal situation 
was unambiguous, although the civil access situation was never clear. There 
were provisions in the Paris communique regarding improvement of civilian access, 
but these were never carried out. There is a great danger in considering the 
legal basis of the Western position in Berlin to be doubtful; this legal basis 
cannot be a subject for negotiation. 

Chancellor Adenauer referred to the dangers of a temporary agreement, saying 
that the principle rebus sic stantibus would operate against the West. To con- 
clude a contractual arrangement for one, two, or three years would mean constant 
blackmail thereafter. A contractual arrangement would bring Insecurity and un- 
certainty} there would be a bad effect on the Berlin population, and large numbers 
would leave the city. 

The Chancellor said that the Paris ecenuniatte of 19U? expressly mentioned the 
civilian population and confirmed pre-bloekade civilian traffic even if this 
traffic was never dearly defined* Traffic is a factual concept} the technical 
term "traffic" wae used but legal rights were created. The Western Powers had 
protected civilian access via the Autobahn before 19U9. Furthermore, the Weetern 
Powers had themselves taken, in notes to the Soviets, the position that civilian 
traffic was covered ' - access rights. The communique which was Issued after 
the White Bouse meet % that morning mentioned the need of the consent of the 
Berlin population for any agreement ranched en Berlin. This consent would not 
be forthcoming if civilian access rights were not upheld in the agreement. In 
taking such a position, the Western Powers would lose Berlin* s trust and get 
nothing in exchange from the Soviets. Oe Gaulle had told the Chancellor that 
he would never accept this; therefore Western unity would also be jeopardised • 

Secretary Herter agreed, but pointed out that the Federal Republic and West 
Berlin had already adapted themselves to various East German measures before the 
' Geneva conference. The West Germans had subsidized the payment of highway and 
waterways tolls and had dealt similarly with other haras amenta. If the Soviets 
quit their functions with respect to Berlin, there would be more tariffs, fees, 
etc., designed to undermine Berlin* s economic life. Between whom would dis- 
cussions of such matters take place? 
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Chancellor Adenauer replied that there ws no connection between the tolls 
and suosiaies for Berlin. Berlin always needs support from the Vest and It de- 
pends on its transport for the Import of supplies and the export of goods* The 
Cabinet had considered the tolls • question carefully and decided that the payment 
of the increases ma only fair reimbursement for the cost of nwlntalning roads and 
waterways* 

The Chancellor digressed to say that he had only recently heard how the 
Berlin situation had originally come about. It the time of the Yalta Conferences 
Booaevelt, Churchill, and Stalin had had three civilian advisers 1*0 worked on 
the question of Berlin. However, the three Beads of Government had a heavy 
program, and their time was entirely taken up by generals discussing more urgent 
military problems. At the end of the Conference, the Heads of Government had 
merely asked the three civilian advisers whether they had agreed with one another* 
The latter said they had agreed, and that was it. The legal position of Berlin 
was only roughly outlined* The problem was one of reasonable interpretation of 
the sketchy agreement. Things went well until the blockade. General Clay had 
then been ready to restore surface access by force, but an airlift was finally 
decided upon. If traffic to Berlin was not admissible under the agreement, the 
same would be true of the airlift. However, the airlift was in harmony with 
Allied rights, as the Soviets later admitted. Therefore the legal position of 
Berlin is clear, although the terms of the Yalta agreement with respect to Berlin 
are not. 

Secretary Herter said that Berlin was being discussed because the Berlin issue 
was nicely to arise at the Summit in the form of Soviet insistence on the necessity 
of a separate peace treaty with the OCR. If the issue does arise, the discussion 
will be picked up from the beginning, not the end, of the Geneva meeting* The 
Secretary added that he was sorry if there was any misunderstanding about our po- 
sition on Berlin. When the Working Group had started work, we had jotted down 
a series of alternative proposals. Perhaps we had thus given a false impression 
that our position was changing. Our study of alternatives does not commit us to 
anything} one of the advantages of such studies is that they often reveal the un- 
soundness of some proposals. We mean to reject any idea which is not good. We 
wished to correct any false impression that the discussion in the Working Group 
denotes a weakening of our position. The Secretary hoped that any atmosphere of 
uncertainty could be dispelled in the various Western meetings before the Summit. 

Chancellor Adenauer said that he personally had never believed that the 
United States was talcing a weaker position. However, he had been surprised 
that this thought had been expressed to him by many of the Americans he had just 
met in New fork. These comments might, of course, be election year rumors* 

Secretary Herter replied that the best symbol of our position was our Berlin 
contingency planning? We had carried this planning to the point of envisaging 
preparations for war over Berlin. The Secretary added that he did not know whom 
the Chancellor had seen in New York, but that he was glad that the Chancellor 
had come to Washington to learn the facts. 

Chancellor Adenauer then pointed out that half of the time for preparation 
for the Suanlt, which began with the Western Summit last December, had already 
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elapsed. He raised the question whether the Western Powers would be able to work 
out a completely agreed position by mid-Kay. He asked whether the Secretary, as 
coordinator of Summit preparations, would try to expedite these preparations. 

Secretary Herter said that he agreed completely that preparations should be 
speeded up. Referring to the agreement of the President and the Chancellor that 
morning that disarmament was the most important item, he said that he hoped we 
would have a better idea in the next three weeks what line the Soviets will take 
and what the possibilities of serious negotiation are. 
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